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LEGISLATIVE GENERAL COUNSEL H.B. 337
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Representative Kim Coleman proposes the following substitute bill:

STUDENT RIGHT TO ACTIVE COUNSEL

2016 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: Kim Coleman

Senate Sponsor: Todd Weiler

LONG TITLE
General Description:
This bill enacts language related to disciplinary proceedings in an institution of higher
education.
Highlighted Provisions:
This bill:
» enacts Title 53B, Chapter 26, Campus Individual Rights Act, including enacting
provisions:
e requiring an institution of higher education to allow certain parties to have legal
representation at a disciplinary proceeding;
 governing the exchange of evidence at a disciplinary proceeding; H=» and ¢H
« prohibiting certain conflicts of interest in a disciplinary proceeding H=» , [;-and
——» —umends applicable governmentat immunity provisions: | €H
Money Appropriated in this Bill:
None
Other Special Clauses:
None
Utah Code Sections Affected:
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H=» [AMENDS:

02-22-16 3:55 PM

—636-7-301;as tastamended-by Eaws-of Utah2615;,-Chapter 342] «H

ENACTS:
53B-26-101, Utah Code Annotated 1953
53B-26-102, Utah Code Annotated 1953
53B-26-201, Utah Code Annotated 1953
53B-26-203, Utah Code Annotated 1953
53B-26-204, Utah Code Annotated 1953
53B-26-205, Utah Code Annotated 1953
53B-26-206, Utah Code Annotated 1953
53B-26-207, Utah Code Annotated 1953

A=» [—53B-26-208; Btah-CodeAnmotated1953] ¢=H

Be it enacted by the Legislature of the state of Utah:
Section 1. Section 53B-26-101 is enacted to read:

CHAPTER 26. CAMPUS INDIVIDUAL RIGHTS ACT

Part 1. General Provisions

S3B-26-101. Title.

(1) This chapter is known as "Campus Individual Rights Act."

(2) This part is known as "General Provisions."

(3) The provisions of this part may not be interpreted to:

(a) govern campus law enforcement departments or law enforcement personnel; or

(b) otherwise replace or amend criminal procedures that govern law enforcement

activities.
Section 2. Section 53B-26-102 is enacted to read:
53B-26-102. Definitions.

As used in this chapter, "institution" means an institution of higher education listed in

Section 53B-1-102.
Section 3. Section 53B-26-201 is enacted to read:

Part 2. Student Legal Representation

53B-26-201. Definitions.
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57 (1) "Academic dishonesty" means an act of dishonesty relating to a student's academic

58  work or performance.

59 (2) "Accused student" means an individual enrolled in an institution who has allegedly

60 violated a policy or rule.

61 (3) "Accused student organization" means a student organization that has allegedly

62  violated a policy or rule.

63 (4) "Alleged victim" means an individual whose rights are allegedly infringed or who

64  is otherwise allegedly harmed by an accused student's or student organization's violation of a

65  policy or rule.
66 (5) "Evidence" means information that is inculpatory or exculpatory as it relates to an

67  accusation against an accused student or accused student organization, including:
68 (a) a complainant statement;

69 (b) a third-party witness statement;

70 (c) electronically stored information;

71 (d) a written communication;

72 (e) a post to social media; or

73 (f) demonstrative evidence.

74 (6) H=» (a) &=H "Full participation" means the opportunity in a student or student

74a  organization
75  disciplinary proceeding to H=» [:
76
77
78
79  support;guidance;oradvice:] participate to the full extent that the student or student

79a  organization would otherwise be allowed to participate under an institution's policy or rule

79b  and provide an accused student, accused student organization, or an alleged victim support,
79¢  guidance, or advice.

79d (b) ""Full participation'' includes the ability to make opening and closing statements or,

79¢  in accordance with Section 53B-26-207, present and question a witness.

79f (c) ""Full participation'' does not include a procedural right other than a right described
79¢  in Subsection (6)(a) or (b). ¢=H

80 (7) "Legal representation” means an attorney or, at a person's sole discretion, a

81  nonattorney advocate.

82 (8) "Policy or rule" means a policy or rule of an institution that, if violated, may result:
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(1) The parties to a student disciplinary proceeding or student organization disciplinary

proceeding shall make a good faith effort to exchange any evidence the parties intend to use in

the respective proceeding.

(2) Nothing in this part may be interpreted to:

(a) provide for formal or informal discovery beyond the exchange of evidence

described in Subsection (1); or

(b) incorporate or bind an institution to:

(1) _the Utah Rules of Civil Procedure or the Utah Rules of Evidence; or

(i1) the Federal Rules of Civil Procedures or the Federal Rules of Evidence.

Section 7. Section 53B-26-206 is enacted to read:
53B-26-206. Conflict of interest.

(1) An institution shall prohibit an individual employed by or otherwise representing an

institution from acting as an adjudicator, hearing officer, or appellate hearing officer if the

individual has also served in one of the following roles for purposes of a student or student

organization disciplinary proceeding:

(a)_an advocate or counselor for an alleged victim, accused student, or accused student

organization;
(b) an investigator;

(c) an H=» [institutional prosecutor] administrator presenting arguments and evidence

on behalf of the institution ¢=H : or

(d) an advisor to a person described in Subsection (1)(a), (b), or (c).

(2) If an individual emploved by the institution or otherwise representing an institution

serves as an investigator and an H=» [institutional prosecutor] administrator presenting

arguments and evidence on behalf of the institution ¢=H for the alleged violation of a policy or

rule, the institution shall advise an accused student, accused student organization, or an alleged

victim prior to the investigation proceeding.
(3) An individual may not serve as an investigator or H=9 [institutional prosecutor]
administrator presenting arguments and evidence on behalf of the institution «H andan

advocate for an accused student, accused student organization, or an alleged victim.
Section 8. Section 53B-26-207 is enacted to read:

53B-26-207. Application -- Institution policies.
(1) Nothing in this part may be interpreted to prohibit an institution from temporarily

suspending an accused student or accused student organization pending the completion of a

student or student organization disciplinary proceeding.
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(2) (a) An institution shall enact policies to govern proceedings in which a student has

a right to active counsel in accordance with this part.

(b) An institution may adopt a policy requiring an accused student's, accused student

organization's, or an alleged victim's attorney or advocate to submit questions for an opposing

party first to a hearing officer.

H-» [Section9.—Section 53B=26-208-is-enacted-toread:
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